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The Department of Labor announced last week that it will step up enforcement efforts against employers who offer 
unpaid internships. The Department has long taken the position that interns may be entitled to wages under the Fair 
Labor Standards Act (FLSA), but previous DOL interpretations of this rule have been flexible. In a 2002 opinion letter, 
for example, the Department said that whether an intern must be paid depends on whether “productive work performed 
by the [intern] would be offset by the burden to the employers from the training and supervision provided.”

The Department’s latest announcement, however, indicates this flexible approach is being abandoned in favor of a 
strict prohibition on unpaid interns. “If you’re a for-profit employer or you want to pursue an internship with a for-profit 
employer, there aren’t going to be many circumstances where you can have an internship and not be paid and still be in 
compliance with the law,” said Nancy J. Leppink, director of the Department’s Wage and Hour Division. The Department 
said it will step up enforcement efforts as well as educational efforts aimed at both employers and students.

For an unpaid internship to be lawful under the FLSA, the intern must be properly classified as a “trainee” rather than 
an “employee.” The DOL’s Wage and Hour Division has developed a six-factor test for determining whether an intern is 
a trainee. An intern is more likely to comply with the FLSA’s requirements if:

1.	 The training is similar to what might be offered in an academic institution or vocational school. 
2.	 The training is for the benefit of the trainees. 
3.	 The trainees do not displace regular employees, but work under their close supervision. 
4.	 The employer derives no immediate benefit from the training, and occasionally the employer’s operations 

may be impeded by the training. 
5.	 Trainees are not entitled to a job at the end of the training period. 
6.	 The employer and trainees understand that the trainees are not entitled to wages for time spent in training. 

Since most employers do not structure internships as formal training programs, very few internship programs with 
for-profit employers will be exempt from this rule.

Critics point out that the Department’s strict approach is out of date, being based on a 1947 Supreme Court case 
involving train yard brakemen, and that it denies younger workers the opportunity to demonstrate their skills to 
prospective employers. Regardless, employers should now assume that all unpaid internships are unlawful, and should 
carefully tailor their training programs for new or prospective employees to avoid liability.   

Department of Labor to Crack Down on Unpaid Internships

New Orleans, Louisiana

M. Nan Alessandra	 nan.alessandra@phelps.com	 (504) 584-9297
Jane E. Armstrong	 jane.armstrong@phelps.com	 (504) 584-9244
Kim M. Boyle	 kim.boyle@phelps.com		 (504) 679-5790
David M. Korn	 david.korn@phelps.com	 (504) 584-9374
Brandon Davis	 brandon.davis@phelps.com	 (504) 584-9312
Jason S. Luter	 jason.luter@phelps.com	 (504)584-9201 
Taryn Southon Nunes	 taryn.southon.nunes@phelps.com	 (504) 584-9383
Tobi M. Murphy	 tobi.murphy@phelps.com	 (504) 568-9130 
MaryJo Roberts	 maryjo.roberts@phelps.com	 (504) 584-9262

Baton Rouge, Louisiana

Susan W. Furr	 susan.furr@phelps.com		 (225) 376-0230
Karleen J. Green	 karleen.green@phelps.com	 (225) 376-0244
Thomas H. Kiggans	 thomas.kiggans@phelps.com	 (225) 376-0247
Jessica Coco	 jessica.coco@phelps.com	 (225) 376-7954
Brandi B. Cole	 brandi.cole@phelps.com	 (225) 376-0246
Mimi Flowers Plauché	 mimi.plauche@phelps.com	 (225) 376-0279
Betty Burke Uzee	 betty.uzee@phelps.com		 (225) 376-0235

Houston, Texas

Maureen B. Jennings	 maureen.jennings@phelps.com	 (713) 877-5523 

Jackson, Mississippi

Deborah Shelby Dees	 debbie.dees@phelps.com	 (601) 360-9334
Gary E. Friedman	 gary.friedman@phelps.com	 (601) 360-9355
W. Thomas Siler, Jr.	 tommy.siler@phelps.com	 (601) 360-9357
Mark Fijman	  mark.fijman@phelps.com	 (601) 360-9716
Todd G. Butler	  todd.butler@phelps.com	 (601) 360-9366
W. Brett Harvey*	 brett.harvey@phelps.com	 (601) 360-9721
LaToya C. Merritt	 latoya.merritt@phelps.com	 (601) 360-9749
Seale Pylate	 seale.pylate@phelps.com	 (601) 360-9342
Saundra Brown Strong	 saundra.brown@phelps.com	 (601) 360-9729

Tampa, Florida

Dennis M. McClelland	 dennis.mcclelland@phelps.com	 (813) 472-7865
John David Mullen	 john.mullen@phelps.com	 (813) 472-7867
John E. Phillips	 john.phillips@phelps.com	 (813) 472-7863
Miguel B. Bouzas	 miguel.bouzas@phelps.com	 (813) 472-7752
Erin L. Malone	 erin.malone@phelps.com	 (813) 472-7891
Jason A. Pill 	 jason.pill@phelps.com		  (813) 222-7664
Kamilah L. Perry	 kamilah.perry@phelps.com	 (813) 472-7881
Olivia Z. Weisman	 olivia.weisman@phelps.com	 (813) 472-7758

Contributing Author

All rights reserved, Phelps Dunbar LLP publishes this information as a service to clients and friends of Phelps Dunbar LLP and 
should not be construed as legal or professional advice or as opinion on specific fact.

LABORatee April 20, 2010


