Foreign Parties Seek Forum to Litigate —
Is Florida Open for Business?

by Garrett L. Pendleton and Michael A. Tessitore®
Introduction

A contract provision familiar to most lawyers is one that designates the forum for
resolving disputes arising out of the contract. This type of provision often works in
tandem with a provision that designates the law that will govern such disputes. These
provisions are especially important in contracts involving parties located in different
countries because of the inherent uncertainty in predicting which country's law will
govern contract-related disputes and which country's courts can properly exercise
jurisdiction over the parties to the dispute.> By choosing the forum and governing law in
the contract, the parties seek to minimize the uncertainty, delay and expense associated
with litigating over the proper forum and applicable law.> These provisions can also
allow the parties to choose a forum that is completely unconnected to the contract or the
parties, and the law of a jurisdiction that likewise has no connection to the contract or the
parties. For example, the parties may prefer a forum that has no connection to the
contract because it is considered mutually convenient and neutral. Similarly, the parties
may find the law of a completely unrelated jurisdiction impartial or better developed for
the subject matter of their contract.

As a crossroads for international commerce, Florida is a natural choice for foreign
parties seeking a convenient and neutral forum for dispute resolution. Florida also offers
a well-developed court system and body of commercial law that foreign parties can
readily find sophisticated and impartial. To take advantage of these attributes of Florida's

legal system, the International Law Section of the Florida Bar is supporting amendments



to Florida statutes that, if enacted into law, will serve as an invitation to foreign
companies to choose Florida as their forum and Florida law as the law to govern their
disputes, even where the companies and their contract have no relationship at all with
Florida. This article discusses these proposed amendments and some of the advantages
they offer, along with a potential problem with extending such a wide invitation to
litigate in Florida.

The Current Law

Florida law is currently not receptive to foreign companies choosing Florida
courts and Florida law absent a reasonable connection between their transaction and the
state. On the statutory level, Sections 685.101 and 685.102, Florida Statutes, expressly
authorize certain parties to choose Florida courts and Florida law for resolution of their
contract disputes. In doing so, however, these statutes lack any clear authorization for
foreign companies whose transaction does not bear a relationship to Florida. Section
685.102 provides in pertinent part:

685.102  Jurisdiction
Notwithstanding any law that limits the right of a person to maintain an
action or proceeding, any person may, to the extent permitted under the

United States Constitution, maintain in this state an action or proceeding

against any person or other entity residing or located outside this state, if the

action or proceeding arises out of or relates to any contract, agreement, or
undertaking for which a choice of the law of this state, in whole or in part, has
been made pursuant to s. 685.101 and which contains a provision by which
such person or other entity residing or located outside this state agrees to
submit to the jurisdiction of the courts of this state.

This section vests the courts with jurisdiction over foreign parties if in their contract they

agree to submit to the jurisdiction of the Florida courts and if they choose Florida law

pursuant to Section 685.101.
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However, Section 685.101 creates significant doubt about the ability of foreign
companies to effectively choose Florida law. It provides in pertinent part:
685.101 Choice of law.

1) The parties to any contract, agreement, or undertaking, contingent or
otherwise, in consideration of or relating to any obligation arising out of a
transaction involving in the aggregate not less than $250,000, the equivalent
thereof in any foreign currency, or services or tangible or intangible property,
or both, of equivalent value, including a transaction otherwise covered by s.
671.105(1)," may, to the extent permitted under the United States
Constitution, agree that the law of this state will govern such contract,
agreement, or undertaking, the effect thereof and their rights and duties
thereunder, in whole or in part, whether or not such contract, agreement, or
undertaking bears any relation to this state.

(2) This section does not apply to any contract, agreement, or undertaking:

(d) Regarding any transaction which does not bear a substantial or
reasonable relation to this state in which every party is either or a combination
of:

1. A resident and citizen of the United States, but not of this state; or

2. Incorporated or organized under the laws of another state and does not
maintain a place of business in this state;

This section contains two key limitations on the ability of foreign parties to choose
Florida law. First, the section does not apply to transactions involving in the aggregate
less than $250,000. Second, a fair reading of the statute is that where (a) the transaction
is between companies that are organized under the laws of another jurisdiction, (b) those
companies do not maintain a place of business in Florida and (c) the transaction does not
bear a substantial or reasonable relation to this state, the companies are not authorized by
the statute to select Florida law. Because Section 685.101 does not authorize the
companies to select Florida law, the Florida courts are not authorized under Section
685.102 to exercise jurisdiction over the companies, even if the companies expressly
consented to such jurisdiction in their contract. The lack of authority to exercise

jurisdiction would likely deter the companies from selecting Florida as the forum for
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resolving disputes relating to their contract.

The limits imposed by Sections 685.101 and 685.102 are not eased by the case
law. Florida courts have consistently held that the mere fact that parties have agreed to
submit themselves to the jurisdiction of the Florida courts is not alone a sufficient basis
for the exercise of jurisdiction over the parties.> A party seeking to establish jurisdiction
over a foreign party must show that the foreign party's conduct falls within the purview of
Florida's long arm statute before a court may properly exercise jurisdiction.® Typically,
this would require proof that the foreign party conducted substantial business in the state,
or that the party committed a wrongful act in the state such as a tort or breach of
contract.” Thus, the fact that the parties have stipulated to a Florida court exercising
jurisdiction over them and likewise stipulated to the applicability of Florida for governing
their contract are merely factors to be considered by the court and weighed in favor of
exercising jurisdiction.? However, where neither the parties nor the contract bear any
recognizable relationship to Florida, these two factors will likely fail to convince a court
to exercise jurisdiction over a foreign party.

The Amendments

The amendments to Sections 685.101 and 685.102 proposed by the International
Law Section would eliminate any requirement that the companies be located in Florida or
that their contract bear any relationship to the state. The key modification to the statute
would read as follows:
685.101 Choice of law.
(1) The parties to any contract, agreement, or undertaking, contingent or
otherwise, in consideration of or relating to any obligation arising out of a transac-

tion involving in the aggregate not less than $250,000, the equivalent thereof in
any foreign currency, or services or tangible or intangible property, or both, of
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equivalent value, including a transaction otherwise covered by s. 671.105(1),
may, to the extent permitted under the United States Constitution, agree that the
law of this state will govern such contract, agreement, or undertaking, the effect
thereof and their rights and duties thereunder, in whole or in part, whether or not
such contract, agreement, or undertaking bears any relation to this state.

The purpose of this amendment is to make clear that for choice of law and jurisdictional
purposes it does not matter whether the parties are organized under the law of another
jurisdiction or that their contract does not bear any relationship to Florida. The
amendment should serve as a signal that foreign parties are authorized to bring their
contract disputes to the Florida courts to be governed by Florida law so long as they can
meet the $250,000 amount-in-controversy threshold.’

Advantages to Enacting the Amendments

If the Florida legislature enacts these amendments, it would not be alone in the
effort to attract foreign litigation to domestic courts. Florida would become the seventh
state in the nation to modify its law governing the enforcement of contractual choice-of-
law clauses in favor of foreign litigants that wish to bring their litigation to the United
States. California,*® Delaware,** Illinois,** Oregon,*® and Texas'* have all broadened the
scope of litigable disputes within their jurisdiction following New York’s®
groundbreaking changes to its law in 1984. The proponents of the changes in New York

crafted their changes with the goal of securing and enhancing the state’s position and

reputation in the international commercial arena and to respond to challenges then
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existing to New York’s status as a leading financial and commercial center.’® The
proponents of the Florida amendments have the same goals in mind.

Florida is in the midst of a struggle to increase its role as an international
commercial and legal center and to be perceived as such in the minds of business people
and governments all over the world. This struggle includes efforts by the state
government and various other organizations to have Miami selected as the official seat of
the Permanent Secretariat of the Free Trade Area of the Americas ("FTAA").Y The
FTAA, which is being negotiated by 34 Western Hemisphere nations, is intended to be
the most far-reaching trade agreement in history.”® Landing the seat of the permanent
secretariat of the FTAA, would place Florida squarely at the center of international
commerce in this hemisphere and further position Florida as an ideal venue for
international dispute resolution.® There are also efforts underway to protect and enhance
Florida’s position as a center for the arbitration of international commercial disputes.
These efforts include work the by the International Law Section of the Florida Bar aimed
at ensuring that recently proposed amendments to the Florida Bar's multi-jurisdictional
practice rules do not unreasonably impede the ability of foreign lawyers to represent their
clients in international arbitrations seated in Florida.?’

In the context of the above efforts, the proposed amendments to Sections 685.101
and 685.102 can be seen as part of an overall strategy to promote Florida as a jurisdiction
that welcomes international dispute resolution within its borders. If the efforts are
successful, Floridians should receive direct economic benefits flowing from serving as a
bustling hub of international litigation and arbitration. These benefits should include, at a

bare minimum, the hiring of more lawyers, mediators, arbitrators, expert witnesses, court
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reporters and translators and an increased usage of the state's hotels, meeting facilities
and transportation services. More indirectly, Florida should be more widely perceived as
a place receptive to international business and as a logical place for foreign parties to
have a business presence.

In addition, international business disputes tend to be more complex and involve
more cutting edge legal issues than domestic disputes. As more international disputes are
brought to Florida, the courts will be called upon to decide more of these sophisticated
cases which should augment and refine the state's body of international commercial law.
Even international arbitrations that are designed to exclude the involvement of the courts
tend to be complex and frequently spill over into the court system, requiring judicial
intervention before their ultimate resolution. With more international cases, Florida's
lawyers will more frequently be called upon to handle these complex and sophisticated
matters. A well-trained corps of international commercial litigators and arbitration
specialists should emerge. With better law and better lawyers to handle international
cases, Florida law and the Florida court system should become even more appealing to
foreign parties, bringing more economic benefits and a heightened quality in the practice
of commercial law. %!

Potential Constitutional Issues

The constitutionality of statutes that completely eliminate “significant contact[s]”
or a “reasonable relationship” from the choice of law analysis is questionable under
current U.S. Supreme Court precedent. Two potential constitutional limitations on such

statutes are the due process clause and the full faith and credit clause. The U.S. Supreme
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Court addressed these constitutional limitations on choice-of-law in two fairly recent
opinions, Allstate Ins. Co. v. Hague? and Phillips Petroleum Co. v. Shutts.?

In a plurality opinion in Hague, Justice Brennan opined that “for a State's
substantive law to be selected in a constitutionally permissible manner, that State must
have a significant contact or significant aggregation of contacts, creating state interests,
such that choice of its law is neither arbitrary nor fundamentally unfair (emphasis
added).”* In Shutts, Justice Rehnquist reaffirmed the “significant contact” test set forth
in Hague.”® However, he referred to the test as a “modest restriction” on successfully
choosing a state’s substantive law in a constitutionally permissive manner.*® The Shutts
opinion highlights the importance of the expectations of the parties in assessing whether
the choice of the law to be applied is fundamentally fair as required by the test announced
in Hague.?” Thus, the question arises whether the parties’ voluntary choice of a state’s
law and submission to the state’s jurisdiction in an international contract constitutes a
sufficient “significant contact” such that choice of law is neither arbitrary nor
fundamentally unfair. Although this somewhat daunting question remains unanswered,
the 1984 New York law, which served as the foundation for Florida’s proposed
amendments and the similar statutory enactments in California and Illinois, have not yet
faced a constitutional challenge in the courts.?®

It is hoped that if a constitutional challenge does arise, the courts will conclude
that the parties engaged in international business transactions should have the autonomy
to voluntarily select the law that governs their transaction and the forum for resolution of
their disputes. Such a conclusion would seem neither arbitrary nor unfair where (a) it

allows parties from different countries to minimize the uncertainty, delay and expense
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associated with litigating over the proper forum and applicable law and to mutually
benefit from a convenient and neutral forum for resolving their disputes, and (b) the
forum they have chosen has statutorily invited the parties to select its law and its courts
for resolution of their disputes.
Conclusion

Legal rules that permit contracting parties to choose the applicable law and forum
for dispute resolution are based in part on the notion that parties should have autonomy in
deciding the rights and responsibilities between them. Florida law is generally receptive
to this notion of party autonomy in commercial transactions but currently contains
limitations that deter foreign parties from effectively choosing Florida as a venue for
international dispute resolution. The proposed amendments to Chapter 685 seek only to
increase party autonomy by lessening these limitations while simultaneously enhancing
Florida’s reputation as a logical place to conduct international business and to resolve

international business disputes.
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