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The United States Fifth Circuit Court of Appeals Addresses
Case of First Impression Involving Same-Sex Harassment

Just last month, in La Day v. Catalyst Technology, Inc., 2002 WL
1878750 (5th Cir. 2002), the Fifth Circuit Court of Appeal addressed
the issue of same-sex harassment under Title VII.  Patrick La Day filed a
Title VII action against his former employer, Catalyst Technology, Inc.,
alleging same-sex harassment.  He also urged claims of retaliation, as well
as pendent state claims against his former employer and his supervisor.
The trial court granted Catalyst’s summary judgment, dismissing
plaintiff ’s case in its entirety; however, on appeal, the Fifth Circuit reversed
the summary judgment on the same-sex harassment claim and sent the
case back to the trial court for a jury determination on whether plaintiff
had been subjected to same-sex harassment in violation of Title VII.

In reviewing the case on appeal, the Fifth Circuit noted that the
plaintiff, Patrick La Day, had presented summary judgment evidence
that his former supervisor, Willie Craft, had made obnoxious comments
about La Day’s sexuality, inappropriately touched a private part of
La Day’s body, and spat tobacco juice on him.  The evidence had also
revealed that Craft had made crude remarks to other employees and had
touched them inappropriately as well.  After reviewing the record evidence,
the Fifth Circuit concluded that La Day had presented a fact question
concerning whether Craft was homosexual and harassed him severely
enough so as to alter the terms and conditions of his employment.
According to the Fifth Circuit, the record evidence proved that La Day
had satisfied the test for same-sex harassment outlined by the United
States Supreme Court in Oncale v. Sundowner Offshore Services, Inc., 523
U.S. 75 (1998).

In the course of reversing the district court on the same-sex harassment
claim, the Court pointed out that in Oncale, the Supreme Court had set
forth three distinct ways in which a plaintiff can show that an incident of
same-sex harassment constitutes sex discrimination in violation of Title VII.
First, he can show that the alleged harasser made “explicit or implicit
proposals of sexual activity” and provide “credible evidence that the
harasser was homosexual.”  Oncale, at p. 80.  Second, he can demonstrate
that the harasser was “motivated by general hostility to the presence of
[members of the same sex] in the workplace.”  Id.  Third, he may “offer
direct, comparative evidence about how the alleged harasser treated
members of both sexes in a mixed-sex workplace.”  Id.  The Fifth Circuit
noted that La Day alleged only the first type, namely, that there was
evidence that the harasser, in this case the former supervisor, was
homosexual.

In the course of its opinion, the Fifth Circuit emphasized that the
case raised an important issue of first impression for the Court, namely,
what kind of proof constitutes credible evidence that the alleged harasser
was homosexual.  After surveying the existing jurisprudence in other
circuits on this issue, the Court stated that it was simply not possible to
specify all ways in which a plaintiff might attempt to prove that an
alleged harasser acted out of homosexual interest; however, the Court
opined that there are basically two types of evidence that are likely to
provide credible proof that the harasser may be homosexual:  (1) evidence
suggesting that the harasser intended to have some type of sexual contact
with the plaintiff rather than merely humiliate him for reasons unrelated
to sexual interest; and, (2) evidence that the alleged harasser made same-
sex sexual advances to others, especially to other employees.  The Fifth
Circuit noted that the evidence indicated in this case that the supervisor
had made sexual advances both to the victim and to other employees.
The Court also noted that there was evidence of both Craft’s sexual
interest in La Day and of Craft making sexual overtures to other employees.

Having determined that the plaintiff had proved that he was harassed
on the basis of his sex by virtue of his former supervisor’s apparent status
as a homosexual, the Court then analyzed whether La Day satisfied the

additional prong of proving that he was either subjected to quid pro quo
or hostile work environment harassment.  After reviewing the components
required to prove each claim, the Court concluded that while plaintiff
was unable to establish a claim of quid pro quo harassment against his
supervisor, he did prove the existence of a hostile work environment.
This requires proof that the environment be both objectively and
subjectively offensive — one that a reasonable person would find hostile
or abusive and one that the victim did, in fact, perceive to be so.  After
reviewing the facts, the Court concluded that Craft’s conduct was
subjectively offensive to La Day and, that there was a fact issue concerning
objective offensiveness under the circumstances.  The Court emphasized
that the supervisor’s actions must be evaluated with an appropriate view
of the social context such that male on male horseplay would not be
actionable.  The Court concluded, however, that Craft’s behavior was
simply not normal in the Catalyst workplace.  The Court observed that
according to the affidavit of one of Catalyst’s own supervisors, sexual
joking was not common at the company and he had never seen any male
employee touch another male in a sexual manner.

Employer Tip:  This recent case by the Fifth Circuit shows that same-sex
harassment cases involve discrete issues that do not arise in opposite-sex
harassment cases.  These discrete issues obviously present difficult
evidentiary issues in the courtroom setting.  At a minimum, all companies
should ensure that they have a sound and comprehensive workplace
harassment policy that prohibits horseplay in the workplace.  Additionally,
employees should be trained at both the supervisory and non-supervisory
levels to recognize that innocuous or harmless horseplay could balloon
into a same-sex harassment lawsuit.  An ounce of prevention at the policy
drafting and training stages are prudent risk management steps that
every company should take.

Telecommuting as a Reasonable
Accomodation under the ADA- Is it Required

One of the most difficult issues arising under the Americans With
Disabilities Act (“ADA”) is whether the accommodation proposed by
an employee to his or her employer is a “reasonable” one.  One issue that
is starting to crop up in cases is the concept of telecommuting as a means
of reasonable accommodation to an employee.  In a series of recent cases,
courts have provided guidance for those companies who are faced with
the “telecommuting” request as a means of reasonable accommodation.
Each will be addressed in turn.

Morrissey v. General Mills, Inc.,
2002 WL 1339850 (8th Cir. 2002)

Plaintiff was diagnosed with Alpha 1-Antitrypsin Deficiency
(A1AD), a progressive condition that attacks the lungs.  A couple of years
after her diagnosis, plaintiff approached her employer about working
from home as an accommodation.  After consideration, the employer
explained that the essential functions of her position (inventory
accountant) could not be performed by telecommuting from home.
Plaintiff filed suit under the ADA a few weeks later, alleging a failure to
provide her with a reasonable accommodation.  Rejecting plaintiff’s claim,
the Court held that allowing plaintiff to telecommute from home would
impose an undue burden on the employer:

General Mills employed two inventory accountants who together
processed an estimated 2600 invoices each month.  As a standard
accounting practice, only original invoices with original signatures
were paid.  If Morrissey were to have telecommuted, a courier would
have had to deliver hundreds of invoices to Morrissey’s home each
week, likely making multiple trips per day because of the several-
step accounting process.  Even if only one or two trips were made
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For further information, please E-mail
Nan Alessandra at alessann@phelps.com

New Orleans Employment Law Seminar
“Corporate Scandals:  Employment Law Lessons”

Tuesday, November 7, 2002
Wyndham Canal Place

Our guest speakers will be United States District Judge
Jay Zainey, Judge Carolyn Gill-Jefferson of the Civil
District Court of the Parish of Orleans and Mason

Granger, President and GM of WDSU News Channel 6.
They will address key issues affecting employers

in light of the current corporate scandals.
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Plaintiff sought permission from Blue Cross to work from home as
a reasonable accommodation to her disability (scleroderma and esophageal

each day, however, the regular use of a courier would have required
General Mills to hire someone part-time to perform these duties.
General Mills is not required to hire an additional employee to
accommodate another employee’s disability.  See id. at 832.  Further,
the use of a courier would have created certain risks, most importantly
the possible “disclosure of confidential, proprietary information.”
Morrissey v. General Mills, Inc., Civil No. 00-62, slip op. At 7 (D.
Minn. Oct. 3, 2001).  General Mills is not required to risk
compromising the confidentiality of internal information to
accomodate an employee’s disability.  See, e.g., Hypes on Behalf of
Hypes v. First Commerce Corp., 134 F.3d 721, 726 (5th Cir. 1998)
(confidential documents could not be removed from the office and
thus the employee was expected to review the documents at the
office).  Finally, the invoiced would need to be logged out and then
logged back in, creating several hours’ additional work each week for
the only other inventory clerk.  We agree with the Tenth Circuit that
‘[a]n accommodation that would result in other employees having
to work harder or longer hours is not required.”  Milton v. Scrivner,
Inc., 53 F.3d 1118, 1125 (10th Cir. 1995) (citing 29 C.F.R. §
1630.2(p)(2)(v)).
Morrissey, 2002 WL 1339850 at *1.

Spielman v. Blue Cross and
Blue Shield of Kansas, Inc.,

2002 WL 524549 (10th Cir. 2002)

dysmotility).  In reviewing plaintiff ’s claims the court looked to how
other courts have resolved the issue.  The Seventh Circuit Court of
Appeals rejects claims to work at home as an accommodation in all but
the most extraordinary cases; however, the Ninth Circuit has taken the
opposite approach.  In Spielman, the Court held that it was not necessary
to determine whether such an accommodation was reasonable because
the plaintiff did not meet the criteria for working at home under Blue
Cross’ “working at home” policy:

In this case, we need not resolve the question of whether, as a
general rule, at-home work may constitute a reasonable
accommodation under the ADA.  Blue Cross introduced evidence
establishing that it had promulgated a policy regarding working at
home and Ms. Spielman did not meet the criteria for working at
home under this policy (an 80% performance rate for open cases).
Moreover, as further discussed below in relation to Ms. Spielman’s
wrongful termination claim, Blue Cross’s evidence establishes that,
there were substantial difficulties with Ms. Spielman’s work
performance over an extended period of time.  In light of these
difficulties, even assuming that working at home may constitute a
reasonable accommodation under the ADA, a reasonable factfinder
could not have concluded that allowing Ms. Spielman to work at
home constituted a reasonable accommodation in these
circumstances.
Spielman, 2002 WL 524549 *5.

Employer Tip:  In light of the recent surge in employees proposing
telecommuting as a reasonable accommodation, employers would be
well advised to review their existing policy handbooks to see if they have
work-at-home policies and, if so, whether they need to modify those
policies.  For those companies who do not have work-at-home policies,
companies should decide whether such work-at-home policies should be
created, so that the parameters of telecommuting can be established at
the front end before a request for accommodation is made.
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